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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 20th day of October, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10539
V.

JOHN B. HEMPHI LL,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Both the Adm nistrator and the respondent have appeal ed from
the oral initial decision of Adm nistrative Law Judge Ji nmy N.
Cof fman, rendered at the conclusion of an evidentiary hearing on
May 21, 1990.°' By that decision, the |law judge, in part,

affirmed an order of the Adm nistrator charging respondent with a

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

Both parties filed appeal briefs; however, neither party
filed a reply brief.
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violation of section 91.88(c) of the Federal Aviation Regul ations
("FAR," 14 CF.R Part 91), but dism ssed the charge of a section
91.9 violation and reduced the period of suspension of
respondent's pilot certificate from30 to 15 days, upon the
condition that respondent visit an Air Traffic Control (ATC
facility and submt a witten sunmary to the |aw judge of what he
| ear ned. *
Respondent, appearing pro se, admtted to the basic facts,
as set forth in the conplaint:
" 2. On or about June 23, 1988, you were the pilot-in-

command of a Mooney MOK aircraft, registration no.

NASR, in the area of the Syracuse, Hancock

International Airport, Syracuse, New York.

3. During the above-described flight, you entered the
Syracuse Airport radar service area [ ARSA] w t hout
establ i shing two-way communication with Air Traffic
Control (ATC)."

At the hearing, respondent conceded that he violated section

91.88(c). Nonetheless, he clains that he did not act carelessly,

and mai ntains that the | aw judge erred by inposing any

suspension. The Adm nistrator asserts that the | aw judge

*The pertinent regulations read at the tine of the incident,
in relevant part:

"§ 901.88 Airport radar service areas.
*

* * *

(c) Arrivals and Overflights. No person nmay operate an
aircraft in an airport radar service area unless two-way radio
communi cation is established with ATC prior to entering that area
and is thereafter maintained wwth ATC while within that area."

"§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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i nproperly dismssed the 91.9 charge and reduced the suspension,
and that he exceeded his authority by inposing a condition on the
sanction that was not requested by the Adm nistrator.

After consideration of the briefs of the parties and the
record bel ow, the Board concludes that safety in air conmerce or
air transportation and the public interest require affirmation of
the Admnistrator's order inits entirety.

We turn first to respondent’'s appeal. Although he admtted
that he entered the airport radar service area (ARSA) w thout
establ i shing two-way radi o communi cation, and that the incident
occurred, in his words, because he "neglected to push the button
to engage the RNAV [ Area Navigation] feature" (Tr. at 22) on the
aircraft, respondent neverthel ess asserts that the inposition of
any sanction for his actions is "unjustified, unwarranted and
illegal." Respondent's position, however, is insupportable. An
entry into controlled airspace, in violation of section 91.88(c),
is a serious matter, contrary to what respondent would have us
believe. The fact that a md-air collision did not occur is
fortunate, but it does not negate the potentially dangerous
situation created by respondent's inattention. W are therefore
constrained to deny respondent's appeal .’

Regarding the Adm nistrator's appeal, we find that the | aw
j udge presented inadequate justification for his dismssal of the

91.9 charge. He neither found that respondent's actions were not

‘Respondent makes several other clains which are irrel evant
to this proceeding and will not be addressed.
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carel ess, nor expressly stated that the Adm nistrator failed to
prove the section 91.9 charge by a preponderance of the
substantial, reliable, and probative evidence.

Respondent argued that there was no other aircraft in the
vicinity when the incident occurred and if there had been, he
woul d have seen it because visibility was quite good that day.

He al so asserted that even if the possibility of a potenti al
conflict arose, the controller would be aware of his |ocation
fromhis transponder signal and could divert the other aircraft.”
The air traffic controller on duty at the Syracuse ATC facility
testified that she tracked respondent's aircraft while it was
i nside the ARSA and advised the |local controller to halt
departures from Syracuse, a very busy airport, as a precaution
because respondent woul d have interfered with departing aircraft.
Respondent acknow edged that he nmade a m stake, but argues that
he took steps to correct his error as soon as he discovered it
and thereby forestalled any potential danger.?®

Si npl y because respondent erred unintentionally does not

nmean he did not act carelessly. Even if the incident was

I sol ated and inadvertent, the fact remains that respondent

‘Respondent testified, "[h]lad | been in a position to
interfere with any IFR traffic, which I wasn't, they could have
been easily and safely routed around ne." (Tr. at 24.) This
statenent is a gross oversinplification of the situation. It is
not so easy to safely redirect other traffic around an aircraft
t hat has not established radi o comruni cation with ATC because the
controll er woul d not know bef orehand what course the aircraft
wll follow once in the ARSA

°Yet, he did not nmake any attenpt to contact ATC.
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created a potentially dangerous situation by entering an ARSA

W t hout establishing two-way radi o contact. See Administrator v.

Demar, 5 NTSB 1412, 1417 (1986) (unauthorized entry into termna
control area supported a 91.9 charge, as "any entry into
controll ed airspace without a clearance to do so carries with it
an unacceptable potential for hazard"). Thus, we concl ude that
the Admnistrator did, in fact, prove by a preponderance
respondent's carel ess conduct and, consequently, we find the
section 91.9 violation should be upheld.

The Adm nistrator has al so appeal ed the | aw judge's sua
sponte inposition of a requirenent for respondent to tour an ATC
facility as a condition of the | aw judge's dism ssal of the 91.9
charge and reduction of the suspension period. W agree that it
was i nproper for the | aw judge to assess an additional penalty
whol Iy i ndependent fromthe sanction sought by the Adm nistrator.

Accord Administrator v. Wlfe, 4 NITSB 214, 215 (1982). Thus, we

reverse the tour and report requirenent.

Wth regard to sanction, respondent argues that his reliance
on his airman certificate to earn a living should work to | essen
the severity of the penalty inposed. As we have stated in
countl ess cases, this is not a factor we will consider in

mtigation of an otherw se appropriate sanction.® A 30-day

‘W discussed this issue in Administrator v. Wtham NTSB
Order No. EA-3282 (1991), as follows: "Wiile the Adm nistrator
consi ders occupational use of an airman certificate as a factor
i n assessing a sanction, Board precedent establishes that it
“does not justify further reduction in an otherw se reasonabl e
... suspension.'" |d. at 8, quoting Adm nistrator v. Tuonela, 4
NTSB 1422, 1424 (1984).
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suspension period is consistent with precedent.’ Since the |aw
judge did not identify any clear and conpelling reasons to alter

the sanction inposed, we will grant the Administrator's appeal .’

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order of suspension, and the initial
decision, to the extent it affirnmed the 91.88(c) violation,
are affirmed; and

3. The 30-day suspension of respondent's airman certificate
shal | begin 30 days after service of this order.’

VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

‘See, e.0., Adnministrator v. Hoskins, NTSB Order No. EA-3422
(1991) (91.88(c) violation, 30-day suspension); Adm nistrator v.
Wachsner, NTSB Order No. EA-3153 (1990) (91.88(c) violation, 30-
day suspension).

*The | aw j udge nust offer clear and conpel ling reasons
before reducing the sanction. See Admnistrator v. Mizquiz, 2
NTSB 1474 (1975).

°For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm nistration pursuant to FAR 8 61.19(f).



